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(AFFIDAVIT OF SERVICE BY, MAIL) T
STATE OF NEW YORK ,
88,
COUNTY OF ’
............................... rervssrennensesesnaressesnsannsnssnenionnnssy  DEiNg duly sworn, deposes and says that he is
........... crrsensmensassssersseeenenenenssth@ - attorney . for the above named........ocieeeiiecciiesicicennnnneeherein,
That on the.........c...... TS A PO, [ N he served the w1thm.... sttt
11) 010  DYURRRUTUUORN Heerreieeseiraerin s e estaetsabearsrannare veresaainieis Graenrrieeetrbensienes trtrrrenieens teerreseriinanis
the attorney  for the above named................... tereerreteisreesreesreeereaesarnsteasserestasssssersan veeenrersesraeniediiisioeniviiisine

by depositing a true copy of the same securely enclosed in a postpaid wrapper in the Post- Oﬂ‘lce—-
a Branch Post-Office—a Post-Oflice Box regularly maintained by the United States Government at

. . ¢
................................................................ veveesrnrermsenneedll 821 COUNLY OF.oocunviiriiiiniteniiiiinieenicnesisieinideesesinnnin

directed to said attorney for the......... rrestrenesnse s e e e eererres Abureivnrererisrennrennenens
N. Y., that being the address within the Stmte designated by h for that purpose upon the

precedmg papers in this actmn, or the place where he then kept an oﬁice between Whlch
p]aces there then was and now is a regular comrnumcatlon by mail.

Deponent is over the age of................. vereen yEATYS,
Sworn to before me this }
- day of : 19"

Notary Publie, E’rze Coszy, N. Y
Commisgioner of Deeds, Buffolo, N. Y.

HAJOX MIAN 40 HALVIS
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STATE OF NEW YORK - COURT OF CLAIMS . ~ o

THE S8TATE OF NEW YORK

i

HOLY TRINITY ROMAN CATHOLIC
CHURCH SOCIETY OF NIAGARA
FALLS, NEW YORK, INC,.,

PR

CLAIM NO, 40890

L ; Claimant,

! ~against-

HOLY TRINITY ROMAN CATHOLIC
CHURCH SOCIETY OF NIAGARA

FALLS, NEW YORK, INC., CLAIM NO., 43698

uiadin g S db LN L R N P RN P M W S

Claimant,
~againgt-
THE STATE OF NEW YORK
QEFORE: o
g Honorable John H, Cooke, ‘ T
; , » Judge of the- COurt of claims‘
APPEARANCES:

| For the Claimant: Victor E. Manz, Esq., by.
i William R. Brennan, Esq. .
of Counsel. :

For the State: Honorable Louis J. Lefkowitz,
Attorney General, by ‘
Morton H. Levy, Esq., Assistant
Attorney General.

CLAIMANT'S PROPOSED FINDINGS OF FACT

1. That Claim No. 40890 in the amount of $793,655.00 was duly
filed in the Office of the Clerk of the Court of Claims on

August 6, 1962, and with the New York State Department of Law on

'August 6, 1962,

ED_001490B_00000802-00002
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duly filed in the Office of the Clerk of the Court of " Claims on
‘April 15, 1964 and with the New York State Department of Law on
the 15th day of April, 1964, : B :.<f d

. ; t -
?.- That said Claim No. 40890 in the sum of $793 655 00 and said

: Claim No. 43698 in the sum of $10,000,00 were consolidated into . )
‘ | ) R .
A single claim of $803,655.00 by motion made in open courtg‘and

i

L ereupon granted, there being no opposition thereto,'on the 10th

ay of December, 1964. That said claim was neither.essigned nor
Fubmitted prior to this trial; to any other Court or Tribunal

for audit or determination {m., 240).

4. That the claimant herein, Holy Trinity Roman Catholic ‘Church
Bociety of Niagara Falls, New York, Inc, was duly incorporated

ns a New York State Religious Corporation by Certificate recorded

:ion February 18, 1902 in Liber 5 of Corporntiona at Page{371 in

j Ehe Niagara County Clerk's office. ,-‘g_l}‘fffa';»::,ijx

:.. The aforesaid claimant acquired the property out of 'which the
Eppropriations were made by the following deedsx
b a) - Deed dated March 5, 1910 from Michael Dyminski,

7

@rantor to Holy Trinity Roman Catholic Church Socilety of Niagara

-'Falls. New York, Inc., grantee, recorded on March 10, 1910 in Liber

“347 of Deeds at Page 326 in the Niagara County Clerk's office.
o Falls

g b). Deed dated October 11, 1939 from The Niagare/Power
o

Company, grantor, to the Holy Trinity Roman Catholic Church .

;

Society of Niagara Falls, New York, Inc., grantee, recorded on

_October 27, 1939 in Liber 657 of Deeds at. page 151 in Niagarav

‘ .

‘County Clerk s Office, and a correcting deed from the,eame‘

grantor.to the same grantee dated October 9th, 1944 recorded:'in

ED_001490B_00000802-00003
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ﬁiber 760 of Deeds at Page 445 on Octocber 28th 1944 1in the |

‘

Niagara County Clerk's office.» 1 - ',glfjjz" TR
B o Falls
coa) Deed dated October 27th, 1944 from The Niagara/?ower

t Y

Company, grantor, to the Holy Trinity Roman Catholic Church

October 28, 1944 in Liber 760 of Deeds at Page 453 in the Niagara
County Clerk's Office, l

f d) ' Deed March 21, 1949 fyrom Joseph N, Harbatowski grantor,
to the Holy Trinity Roman Catholic Church Society of Niagara |

'Falls, New York Inc., grantee, recorded on April 5, 1949 in

H

Liber 947 of Deeds at Page 68 in the Niagara County Clerk 8
Office.

' @)  Deed dated August 12, 1952, from Charles A. Call,
3 ~
grantor,'to ‘the Holy Trinity Roman Catholic Church Society of;,;‘

Niagara Falls, New York, Inc. grantee, recorded on September 18,
e :

1952 in Liber 1076 of Deeds at Page 386 in the Niagara cOunty ‘

l
Clerk's Office.

6. That the pertinent dates connected with the £iling and
aervice of the appropriation maps were as follows:

i

a) Map 5, parcel No. 1957 Filedz In the Office of the;

!

»

{

écretary of State on June 16, 1960y In the Niagara County

Clerk's Office on August 8, 1960; with personal service being‘

i

made on August 23,1960 (m.83);

| b) “Map 173, parcel No. 178y Filed: In the Office of the
Secretary of State on June: ‘16, 1960; In the Niagara County
Clerk 8 Office on September 26, 1960; with pereonal service' '

being made on September 29, 1960 (m.83) s

/".:"":'ﬂ'l . . ) ' N <.
T ) . TR . )
. XERO P T
copPy o . P
ad cart e it .
R i ~ ol . .
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'Ific)' Map 39, Parcel No., 2269 Filedx In the Office of the

Becretary of State on April 18, 1961; In the Niagara County
Clerk's oOffice on August 28, 1962, with prersonal service being
made on August 31, 1962 (m.83,84),

7. That the areas appropriated and the types of said appropria-'

tions were as follows:

a) Map 5, parcel No. 195 -~ 6.648 acres nmore or less;
in Fee - without right of access to and from
abutting property; ‘

b) Map 173, Parcel No. 178 -~ 18, 407 acres, more or lesnsy
In fee - without right of access to and from abutting
property;

€) Map 39, parcel 226 ~ 0.198 acre more or less; Permanent
- easement for a waterline,

8. That, prior to the State's appropriations, claimant's property
was located at the Junction of Upper Mountain Road and Military
Road in the Town of Lewiston, County of Niagara, State or New ;
Ybrk ‘having a frontage of 1203.58 feet along Upper Mountain Road
for its northwegtern boundary and 1622 feet, more or 1ess, of
frontage along Military Road, for its northéastern boundary (m.16)
9. That prior to said approprations the area of claimant ‘s

land including all interior roadway areas was 61,558 acres,

more or less (Cl., Exh. 13 - m, 13),

10. That the area appropriated in fee by the gtate of New York
was 25,055 acres, more or less; that the total area affected

by State appropriations, including the permanent easehent 0.198
acres more or less, was 25,253 acres, more or less.'

1l. That area remaining to claimant; after deducting said three
(3)>appropriations, was, including all Interior roadway areas,

36.305 acres (Cl., Exh. 13 - m,33),

i

’J:, . EE~E§J§£§§ — ,‘. nJ

xrno\

Cory, !

Ef
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That, prior to the state’s taking, the southerly main d".
road of the cemetery extended to Military Road. (Cl. Exh. l§\~f
m. 20,21) which was marked by a gate (m.21), but which was:'-d
blocked off by a State fence following the appropriation (m.21);

z o CLAIMANT 'S WITNESSES

]

l3. That surveyor McIntyre, during a fileld inspection in
April 1964 found flood areas of water approximately three"
or four feet deep with a ditch full of water running in an
easterly direction up to the State fence (m'24).

14, That surveyor McIntyre was of the opinion that claimant’

traveled in a northeasterly direction (cl. Exh 14+ m,25,26),

15. That the center line of the southbound leg of the Niagara

i

Expresaway as constructed was generally higher in elevation
than claimant's residual land to the southwest (M 26,27);-~
16. That surveyor McIntyre designated sectiona by "area
filled" and "flooded land" (m.31), and showed that as much'

as over five feet of £i11 were added to land lying south of
the appropriated parcel after the State's construction. (M, 3l).
l?.d That surveyor McIntyre determined that the flooded area
which existed after the State's appropriation, but prior to the
time £111 was added was approximately 500 feet wide on an east
to west basis (M. 32 33). fThe flooded area amounted to about
100,000 square feet or about éel/3 acres (m.33),

18; That surveyor McIntyre first inspected the pProperty in

XFRO

: ixzno i
e PSS RN E NI Bt cory it KRN R T SCN iy
& ) %% ; l-.- &! R ’ ﬁ
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April, 1963 and used an assumed datum of 500 feet, (m.41).

19. That, per Burveyor McIntyre, the cemetery land was generally
higher than the Expressway ditches constructed by thé State

of New York with the exception of "possibly one or two arez:s"

(m.42) .

20. That surveyor McIntyre characterized the accumulation

of watervon claimant'e property lying south of the Expressway
as a"lake" -~ three or four feet deep, (m.49),

2l. That, as a result of surveyor McIntyre's study, findings,
and testimony, it was evident that at least one natural flow
and drainage line on the claimant's property lying south of
the Expressway, to wit: — the flow toward the northeast was
cut off by the Expreesway as constructed,

22.  That claimant called as a witness Henry C. Jenkins, a

New York State licensed professional engineer,'who was employed
by the City of Niagara Falls, Department. of pPublic Works,
Bureau of Engineering, and had acted as Village Engineer

in Youngstown, New York (m.55), and was experienced in design
work of drailnage systems, and storm sewer systems.(m.54)t that
most of witness Jenkin's experience had been in estimating
construction costs (m.54), including drainage and storm sewer
systemsl(m.ss): that witness Jenkins also had a degree in
Chemical Engineering (m.55), and had studied aeronautical
engineering at Yale Univer&ity and had worked in-electronic
engineering at Bell Aircraft (m.55).

23. That the ditch and sewer drainage system which was

designed by engineer Jenking was "a minimum of design"(m.Sé),

and his estinmate assumed that the Town of Lewiaton would allow

{xene !
ST e T v i eop ey

!

1@""""

RN T A

s,

v
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émptying»of the storm water into the Roberts Street ditch and

that the State would allow the emptying of storm water into‘the

culvert system to the north (m.56,57).

24. That the Town of Lewiston had relatively poor drainage

ditches which would have to be cleaned out and made deeper

(m.57) and this factor was hot included in the cost of the system 'é
designed‘for Holy Trinity Cemetery (m.57).

25. That the total cost of the ditches and the sewers, as daesigned

=2
-

was estimated by Mr. Jenkins to be $27,100.00 (m 62).

1 - : 26. That the aforesald sewer and ditch cost would be approxi-

mately 10% less for year 1960 (m.64) which would reduce the

estimated total cost to $24,400.00 (m.64).

27. That the foregoing cost figures for remedial ditches and

‘:7: : ; f ' sewers did not include the cost of f£ill (m.68).

28.‘ That Roy C. Copeland, a witness called by the claimant,
who had served as Zoning Officer, Building Inspector,

and Assessor of the Town of Lewiston (m.70) testified that

as of June 30, 1960, prior to the State's appropriation, the

Hbly Trinity Cemetery property was zoned as cemetefy 1;nd

(;.72, 73),‘and the residue of saild Holy Trinity land,‘after the
State's appropriation, was also zoned as cemetery land (m.75,76).
29. That in the zoning ordinances of the Town‘of Lewiston,

3 : o effective prior to August 1960, it was provided that 1aﬁd

| to be used for cemetery purposes required a prior approval of
theczoning Board of Appealé (m.77). ‘

30. That since 1957 said Board of Appeals has issued no

approvai or permits for cemeteries (m.77), and witness

Copeland stated that he had participated in the deliberations

ERO% o }1 . XSV;G i '
COPYE o e s e pEUSS - s £ory

47 F r " | e

1 i

!
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of the Zoning Councils (m.78) .
31. That in the reviged zoning ordinances o March 2, 1963,
the provision pertaining to issuance of cemetery permits has
been stricken and there was no ordinance after such revision
which gave a ny method with regard to the applicatiqn for
cemetery use permits (m.81).
32. That the claimant appeared by and through Reverend John
Praczkajlo who was Pastor, Treasurer and Rector’ of the
claimant (m.84), positions which he had last held since october,
1957 (m.85).
33. That the claimant herein as a religious corporation
conducted its afialrs in accordance with the Roman Catholic
rite (m.85), and had operated Holy Trinity Cemetery since
1910 (m.s5).
34. That Father Praczkajlo was the aAdministrator of the

cemetery (m.86) at the time of the appropriation and had

served as Administrator since 1957 but also had prior experience

with the same cemetery from 1933 to 1936 inclusive and also
during 1941-1942 (m.86).

35. That the Holy Trinity Church congregation consisted of
975 familles (m.86) with an aggregate of about 2800 individuals
(m. 87)y that the church and parish were and are located at

the corner of 15th Street and East Falls Street in the City

of Niagara Falls, and this location was not adjacent to or
close by-the cemetery,

36. That Father Praczkajlo as Treasurer of the corporation

of the claimaht had custody and control of the books of the

claimant (m;87);

ED_001490B_00000802-00009
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37. That the sales and use of graves in Holy Trinity Cemetery

'were as follows: . ‘ L Regerve’ - i
i (graves sold but }
Year Interment-Adult Interment-Infant not used immediatelly §
; | |
-1951 59 » 4 o 40 :
1952 42 4 32
11953 48 : 6 36
1954 55 ‘ ' 10 - " 46
1955 69 2 53
!
1956 » 69 . 4 . 51 | i
1957 53 ’ 3 35 )
1958 75 S 60
1959 57 1 : 60
1960 63 10 72
590 45 485
’ (m.87,88)

38., That infant graves during sald period were sold for $20.00
per grave (m.89); That adult graves were sold in 1951 and 1952

for $40.00 per grave and after 1952 were raised to $60.00 per

. P : it B L e -

Qrave (m.89)s That in 1955 adult graves were sold for $60.00 i

éer grave and $80.00 per grave until 1960 when the adult graves

were gold at $75.00 per grave in one section and $90.00’per

éréve in another section (m.89).

39. That the cemetery charged $60.00 per interment, which price
was constant from 1957 for adults and $8.00 for an infant

(not a child) ﬁhich charge was allocated as follows: $25.00
unpaid to the gravedigger or caretaker who opened the grave and
$35.00 was put aside for éermanent cafe (m.91,91).

40. That, exclusive of the $25,00 gravedigger charge, the

gross or combined sale price in 1960 for a $75.00 grave, when

an interment was made, was $135.00 and the gross or combined

PO

jieno

o e e ™ TN RT COF’.Y l‘.’ e
ST ﬁ %;_—.q 2

. XERG
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{
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42, That it was the practice of the cemetery to lump maintenance

capital improvements, and all iltems of expense under current
expenses (m.97); that this included installing of markers and
stakes and surveying for rows of graves (m. 92); It included
new rows of graves and a new cross (m.97); it included the

building of a road and the repairing of it (m.100):

~10-

—_———

L

XERQ
copy
E}H P ¥ £

grave sale price for a $90.00 grave, under the same circum-.
stances, was $150.00 (m.91).
-41. That the income and expenses of the cemetery were as
follows:
Year Income Expenses Net
1951 - $:8,814.00 $ 3,454.71 $ 359.29
: (m.92) .
1952 9,336.25 6,738,02 2,598,23
(m.96,97)
1953 6,631.92 7,080.82 448.90-Defifit |
(m.98)
1954 11,814.54 4,902.15 6,912.39
(m.99)
1955 16,632.89 9,990.90 6,641.99
{(m.99)
1956 11,197.85 7,921.45 4,276.40
1957 8,005.00 13,070.82 5,065.82~peficit |
(m.100)
1958 13,465.34 "5,591.74 7,873.65
: , (1,101}
1959 12,242.85 6,214.03 6,028.82
’ ' (m.102)
1960 20,058.64° 4,074.42 15,984,22
(m.102)

XERY t
-
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expenses in the following amounts for the following years:.

43, That "improvements" (capital items) were included in

L1951 ~'$496.00 (m. 92); 1952 - $4,056.81 (m.97); 1953 -

$4,373.28 (m.98); 1954 - $3,938.80 (m.99); 1955 -~ $6,562.90

(m.99); 1956-$3,961.45 (m.100); 1957 - '$10,031.50 which

. included building of road ($6,365.00), and grading for new

fdevelopment including staking ($1,218.60), $400.00 for

a gate, $48.00 for ~signs and a payment of $2,000.00 on a
cross. (m.100,101); 1958 ~ $3,218.86 (m.10l); 1959 - |
$625.00. plus machines of $2,251.23 (m.102); 1960 - None.

44, That the dollar améunts Eesﬁified to by Father Praczkajlo
were also the amounts deposited in the cemetefy bank accounts
from 1951 to 1960 (m.107).

45. That there were no other funds commingled or intermingled
;n,the cemetery bank accounts (m.107,108).

46; That.there was on deposit as of September 30, 1960, in
;he Niagara Savings Bank in an account marked_ﬁHoly Trinity

R.C. Church Cemetery" the amount of $20,120.45 (m.108,109 -~

Exhibit 20, in evidence (m. 241).

47. That there was another bank account entitled "Holy Trinity
hg C. Cémetery" in the same bank with a balance as of September

1, 1960 of $11,790.68 (m. 110 ~ Exhibit 21 ~ in evidence

n. 241).

48. That in April of 1961, money was withdrawn by fhe claimant
from the aforesaid two cemetery accounts to the extent of
$25,000 total and'deposited with the Roman Catholic Diocege

of Buffalo in a cemetery fund upon which 4% interest is paid

(m.110).

-11~
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49. That the $25,000.00 on deposit with the Diocese of
Bdffaio was considered by the claimant to be a permanent

maintenance fund (m.llO,lll);

50. That as of Decenber 10, 1964, there was on deposit in
the cemetery savings account (Claimant's Exhibit 21 -~ 4in

evidence m.241) the sum of $31,428.88 in addition to the

$25,000.00 permanent maintenance fund (m;lll); That, in
"addition to the aforesaid aggregate deposits in excess of
$56,000.00, the claimant maintained a cemetery checking account

in the Niagara Falls Office of the Manufacturers and Traders

Trust Company, with a nbrmal balance of approximately $6,000.00

(m.112),

51, That prior‘to 1957, the claimant had approximately
$5,470.32 in a cemetery savings account plus a balance in

a cemetery checking account which Father Praczkajlo could
not remember as to its exact balance (m. 113).

52, That, in the period between the return of Father prac-
zkajlo in 1957 to the management of Holy Trinity Cemetery

and 1960 when the State's appropriation maps were filed, the

following permanent improvements in the cemetery were

constructed: gix
5
(a) a road (m.113); b

ERPETR o

(b) an apron on Military Road (m.114); 2,
(e) a new cross (erected prior.to 1957 but paid for during
or after 1957 (m;ll4)7
(d) a gate and two towers at Military Road (m. 115).
53. That all of the invoices and bills for the improvements

heretofore mentioned had been paid by the cemetery (m.117) s

-12~
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R . 554; That prior to the state's appropriation, a funeral pro~
;cession was offered, by way of entrance and exit, an option

to come in from Military Road and return by the same route or

. return by Riverdale Avenue on to Lewiston Road, or, in the

i ‘ ‘alternative, it could enter from Lewiston Road on to i

! _ ' iRiverdale Avenue and leave at 1lts option either by Military
i Road or leave by Riverdale Avenue onto Lewiston'Road (m.116). %
} | 55. That prior to the State's apéropriation, the adjacent ? ;
l cemetery lands were at the same.land level with these roads - ;

(m. 118).

56. That, prior to the State's construction of the Expressway,

there was in the early Spring or late Fall or after a heavy-

snow or ralns a marsh area which was about fifteen feet or

‘elghteen feet by twenty-two feet or twenty~three feet in

farea (m.120,121).

where said marsh:area would occur, the depth of the water

was five or six inches (m. 121), and, at its deepest condition

|
|
f
:!f‘j . ‘:‘ : ;57. That, at such time prior to said Expressway construction,
T
|
! during pre-Expressway times, this marsh measured about ten_
| inches deep (m.12l,122>.
458. That, after the State's construction and prior to the
-; ; -building of an elevated road by the Cemetery south of the

newly constructed Expressway, water collected to the extent

of being four or five feet deep (m.122).

59. That,prior to the construction of the Expressway, Father

| : Praczkajlo was able to walk across the cemetery fields to

i o ! shut off various valves used in the.cemetery but after the

-13-~
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construction of the Expressway, he could not walk across the
same territory due to its flooded condition (m.123,124),

60. That the money paid by the Claimant for earth fi1l to fill
in the marshy area was $16,222.00 (m.125), late: amended to
$16,447.50 (m,137),>but the claimant also received 118

loads of £1ll without cost (m.139).

61. That, in addition to the placing of f£111 in the flooded
areas after the Expressway construction was commenced;'a new
and elevated road was constructed south of the Expressway (m.126,
127).

62. There were no administration costs in the running of

the cemetery (m.128).

63. That the $25.00 per grave paild the gravedigger exactly
covered the charge for his sexrvices (m.128) 3 that the cemetery
had been accustomed to taking up a Memorial Day collection -
which amounted to $125.00 to $135.00 (m.129); and that the
Holy Trinity parishioners would, at other times, give dona-
tions of $2.00, $3.00, $5.00 or $10.00, for the upkeep of the
cemetery (m.130), and this donated money went into the

general fund of the cemetery.

64. That any practicing Roman Catholic could have been buried
in the claimant's cemetery (m.130,131), and it was not required
that a person be a member of the Holy Trinity Church Parish
(m.131).

65. That the ratio of pafishioners to non~-parishioners who

are interred in the cemetery approximated a 50%-50% ratio

(m. 131,132).

66. That in 1960, prior to the State's taking, there were

~14-

XERO]

e d wlggéé L rtmmmmm e mm e e i ;_.;.___Jcorw et ot e ue e o o eera L+ mereeerne < < H
,"f"m"uwwm~unri T | f' o )’ 4 -

PO F e S S o

AN R

R

&

kg e

NIRRT I T e e e ey e T

ST Ay s

ED_001490B_00000802-00015



e P O TS

;two Roman Catholic cemeteries in the Town of Lewiston, one
fbeing Gate of Heaven and the other the claimant's cemetery
(m.132); that Gate of Heaven was a diocesan cemetery (m.132),
That in the Metropolitan NiagaravFalls area there was only.
one other Roman Catholic cemetery, being Saint Joseph's on
Pine Avenue belonging to Saint Joseph's Church (m. 132). .

67. That there were no Roman Catholic cemeteries in the-Town
of Niagara (m.132), and there was one Roman Catholic cemetery
in*Tiockport, and there were no Roman Catholic cemeteries between
The Town of Lewiston, the City of Niagara Falls and Lockport
(m. 135). | |

68. That prior to the State's appropriation, the drainage
ditches along Upper Mountain Road and Military Road would
drain as follows: the Military Road ditch would drain south-
éast and the Upper Mountain Road drainage ditch would drain
northeast (m.136).

69. That in the sale of lots in claimant's cemeéery there
were no promotional sales, or brokerage expenses (m.147) .
50. That with regard to the money on deposit for a permanent
care fund ($25,000.00) with the Diocese of Buffalo, there.
Qas a demand note evidencing same delivered by said Diocese
to the claimant. (m.147).

71. That a re~audit by Father Praczkajlo of the records for
graves sold in 1960 show ghat 150 graves were sold instead éf
145 (m.151). -

72; That the clailmant cemetery corporation made annual
financial and business Feports, signed by the Trustees té

the Chancery of the Diocese of Buffalo (m.164).

73. That during his current administration beginning in 1957,

) ~15-
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i ” "v . || Father Praczkajlo, as Treasurer of the clainmant corporéﬂiqn,
%képt the books personally (m. 166).

74. That the gr&ss cemetery income for 1961 was $16,69l.4l,
with expenses of $5,978.81, making a net of $10,712.60 (m.l73).
For 1962, the gross cemetery income was $21,961.87 (m. 174),
‘with expenses of $10,513.15, of which $5,000.00 was spent

for a new road (m. 175), making a net of $11,448.72.

»

75. That prior to the State construction of the Expressway

"a small accumulation of water" drained into the ditch bn
B : Roberts Road (m.184), but during construction of the . . i
Expressway the State bulldozed the side_of the Roberts Road' :
ditch (m.184), and constructed a temporary road (m.185),

' ' all of which were changes in pre-existing conditions.

76. That prior to the State's appropriation there was a

¢

| . f
fa , . drainage culvert and ditch in the northern apex of the ceme-

I : . :

!

tery property opposite the Johnson property which did not .

carry "much drainage", per Father Praczkajlo (ml87-188),.

That said drainage caused some reeds and "tall grass" to

grow. (m.189).

77. That for the years 1957 to 1960 inclusive it was testified

that the income from the sale of graves alone without any.

inclusion of the money collected for the cost of perpetual
f | maintenance or money donated for operation of the cemetery,

} . I was $34,341.00 (m.é28) and that expenses connected with

the maintenance of the cemetery for, the same period

f

|

l ; .

; < . were $26,951.01. (m.229);that an analysis of these income and
] - .

i

expenses for 1957-1960 inclusive show the following:

-
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a)  That the expense amounts include all of the capital items

purchased including such items as gates, signs, ‘machines,

roads and the like excluding only $2,000.00 paid for a new

cross which is demonstrated by adding the total expense figures

given for 1957 to 1961 inclusive in the sum of $28,951.0l,

then subtracting $2,000.00 for the cross payment making a . : ;Q

resultant amount of $26,951.01.
b) That the year 1957 was a year of large and exceptional‘

capital construction and was not an average or representatlve

year for expenses.

c) That, in computing income, Father Praczkajlo, 'upon a

_request from the State's counsel, to so compute, restricted

the income aggregate of $34,301400 to the sale of graves only.
(m.228).

d) . That such procedure of calculation eliminates money collected

for the expense of "grave openings" which, when paid out,

were listed in the expense figures given for the year's

involved.

é), That the actual gross cemetery income for the years of

1957-1960 inclusive was $53,771.83. ($8,005.00; $13,465.34r

s12,242.85; $20,058.64; - m. 100,101,102), of which, only

$5,160.67 was due to donations and "miscellaneous income."

£) That it should be observed that 1957 was the year of
" Father Praczkajlo's arrival as cemetery administrator and he 5
did much capital improvement work which was non-recurring !

in nature.

78. That a Roman Catholic could be buried in any consecrated

grounds (m.230).

‘
'
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§79. That‘the State's appropriation cut-off the cemetery'é
i - ;water line (m.238).

80. That Percival V. Bowen, claimant's appréisal.witness,
;has been a licensed real estate broker éince 1912 (m.242),

| . ‘and had been an appraiser from about 1915 - 1918 (m.243);

at the time of his appraisal he was a member of American

Institute of Real Estate Appralsers, New York State Socilety
‘of Appraisers, an associate member of the American Society
‘% : of Appraisers and was a correéponding appraiser for various

banks and insurance companies'and had testified in behalf of

the state of New York, the United States Government, the E

County of Erie, Town of Amherst, and the Town of Tonawanda,

in various courts in condemnation and appropriation cases i

]

(m, 243,244).

8l. That claimant's witness Bowen, both prior to 1960 and

also subsequent thereto, had appraised various properties and
i v :

%ppeared as a witness in litigation involving properties
in the wan of Lewiston and the surrounding area (m.250),.and
had appraised Riverdale, Gate of Heaven, apd Sst. Michael
i 4 Fhe Archangel, cemeteries, which were close to claimant's |

cemetery (m.250,251).

)
! ' 82. That witness Bowen had investigated sales of land and

zoning ordinances, their application and thelr effect in

preparation for this testimony (m.251,252). ' ?

83. That the "higher-grade" residential areas in the Town ¢

of Lewiston existed in and along Lewiston Road and extended 1

to the Village of Lewiston (m.253,254). ' . é

84. .The City of Niagara Falls lying to the south of the Town i

‘ ~18~
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86. fThat the Percentage of grave Occupancy in 1960 of

(60%) (m.258),

87. That Mr. Bowen firgt actually inspecteq the cemetery

in the early part of 1964 or in Decenber, 1963 (m.260) .

.88: That Mr. Bowen classified Lewiston Road

Upper Mountain Road ag g major highway and Military Road as

a major highway ang that the major frontages of The Holy

Cemetery Property were Military Road and Upper Mountain

Road (m.261,262).

89. That the highest ang best use of the broperty was for

Use as a cemetery (m. 264)., . i

90. That prior to the State's appropriation, there was an

|
; N
©pposing the rezoning of lands for uses which it considered-~ . {

undesirable, such a8 a cemetery; for that reason, land whiph

f ¢

f

- !
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was developed for cemetery purposes and was avallable for
cemetery purposes acquired a value which was above the

value of surrounding lands that did not have this zoning
possibility or existing use; that there was an increasing demand
for cemetery lots and cemetery development and at the' same
time there was an increasing difficulty in the obtaining of
lands for cemetery purposes (m.264,265);

91. That cemetery organizations would purchase blocks of
lots from existing cemeteries rather than attempt to go

out into the open market and bﬁy land and face the
difficulty of a rezoning (m.265).

92. That cemetery land, as cemetery land, had and has a real
estate market of its own, which may be ascertalned from

gsales and leases (m.265).

93. That the following sales and leases of-land in use for .
cemetery purposes could be used as a measure of Value witﬁiT;
regard to claimant's cemetery:‘

(a) Polish National Catholic cathedral of the Holy
Mother of the Rosary grantor, to New York Central Raillroad,
grantee, October 18, 1956, recorded in Liber 6081 of Deeds
at page 468 in the Erile County Clerk's Office, area sold
.351 acre; at a rate of $128,000 per acre (m.268)3

(p) saint Adelbert's Roman Catholic Church Society,
grantor, to New York éentral‘Railroad, grantee, dated
December 4, 1956 and recorded in Liber 6100 of Deeds at page-
414; area sold '1.123 acres; at a rate of $40,000.00 per
acre (m.269,270).

(c) Town of Amherst, grantor, to Saint Benedict's
Roman Catholic Church Society, grantee, by deed dated

April 7, 1953 and recorded in Liber 5301 of Deeds at Page 19;
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area sold .87 acres, at a rate of $28,730.00 per acre.
(d) Lease from Riverdale Cemetery, lessor, to the . | i

New York State Power Authority, lessee, dated May 1, 1958;

area leased 11,250 square feet; annual rent $1,125.00; capitalized

value per acre $54,450.00 (m. 271,272).

| (e) Lease from Holy Trinity Roman Catholic Society,

lessor, to the New York Power Authority, lessee, area 16,658

square feety; at an annual rent of $1,000.00 capitalized value

x per acre ($32,700.00 (m.272).

(f) sale by Riverdale Cemetery, grantor to Russian
Orthodox Greek Catholic Church, grantee, on May 25, 1960;

i a 233 grave areay for $16,310 or a rate of $50,000.00 per

R TR e T e e

! acre (m.278,279). i

94, That as a result of the aforesaid sales and leases,

his investigation and evaluation of property records, his ;

testimony in prior cemetery cases, his knowledge of zoningv

o o i

ﬁ : conditions that existed in the Town of Lewlston at and ?'
prior to the State's appropriations and his general knowledge x
i of the real estate market in that area, appralser Bowen was

i ' of the opinion that the land taken by the State of New York . :

! was worth $20,000.00 per acre (m.273), or total dollar

| : value of $500,000.00 in a rounded sum (m.273), plus the value

E . ' of $3,960.001for the permanent easement Parcel of .l198 acres

n ' making total direct damages of $503,960.00 (m.274).v %

95. That with regard t;-severance and consequentlal damages

appraliser Bowen.testified as follows: |
(a) The reﬁaining land had been worth $580,000 to

which he applied a five peréent (5%) loss of value due to

the elimination of access to the cemetery entrance on Military

o AR T
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hoad and inability to have dirgct entrance tO'Upper.Mountain
Road and Military Road, comprising a damage item of
$29,000.00 (m.275).

(b) That the cost of £ill and a remedial
arainage system would be $41,222.,50 (m.277), all necg;sitated
by the State's appropriations.

(c) That, as a result of the State's appropriations,
witness Bowen's estimate of‘total severance. and consequential
damages was $70,222.50. | |
96.. That the property appropriated, if one were to considér
it from a non-cemetery use or secondary value, had, in any
event, a market value of $10,000.00 per acre (m.281).

97. That in computing his acreage value of $20,000.00 pef

acre for land used for cemetery purposes, appraiser Bowen

made allowances for differences of location and'circum—t
étances{and the inconvenience and expense of mo&ing of.interred
ﬁodies in reaching the vaiue of $20,000.00 per acre (m.292,

293, 294,295, 296). |

§8. That, on October 10, 1958, pursuant to a deed from Walter
Johnson, grantor, to the Power Authority of the State of New
York, grantee, recorded in Liber 2199 of Deeds at Page 379,

in the Niagara County Clerk's Office covering 2.294 acres

of vacant land at the northeast corner of Upper Mountain

Road and Military Road, a consideration of $43,000;00 per

acre was paid (281,282). 4

99. That the Office of the Secretary of State of New Yorkvﬂ

at Albany has no record of a sale from one cemetery organization
to anotherycemetery organization of cemetery land (m. 289, 290).
100. That Mr. Boweﬁ himself had attempted to buy cemeteries
but had failed to produce.a willing sellery that‘he had financed

22~
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one cemetery and he had apprailsed several cemeterieé (m.296).
101. That appraiser Bowen did not use as his main valuation
approach, a cemetery acreage formula which envisioned

‘active and commercial sales and exploitation because he did not
thihk iﬁ applied where a cemetery was not being pressedlfor
sale to its full potential and where no.development was
being promoted (m.304). |

102, That; upon request by the State, witness Bowen, using
the so-called Mount Hope case formula and applying a 3%
Inwood Premise factor, detérmined the value of approximétely
one-third (33-1/3%) of the property taken to be $175,000.00
(m.304,305,313).

103. That the value of $175,000.00 under the Mount Hope
case formula was for an area of elight acres (m.313); that

by mathematical computation the value, under the same
formula for 25 plus acres appropriated by the State of Neﬁ
Ybrk from the claimant herein, would be $525,000.00 (m.313).
104. That witness Bowen determined that an application of
the Mount Hope formula to the subject matter would unfairly .
penalize the claimant because it did not give welght éo the
values of two-thirds of the appropriated lands (m.316).

105. That by showing there was an alternative Qalue of the

appropriated parcel for general purposes in any event, 1t

insured against and/or reduced any factor of risk, manage—
ment expense, and wailting for the future development

of the cemetery.
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STATE 'S WITNESSES

166; That Duane Heinemaﬁ; a State employee for six and one-
half years, with rank of an Assistant Civil Engineer (also being
a Liéensed Professidﬁal Engineer; m. 324),Jtestified'that State
Exhibit J marked in evidence as state Exhibith~1 which éufported
to be a topographic map made from aerial photographs of the area
"around Niagara Falls and Lewlston m. 325" was spot checked at
only point which was located near the junction of Roberts Road
and Uppér Mountain Road and not in the Holy Trinity Roman Catholig

Cemetery tract.

107. That witness Heineman testified that contour lines from
aerial photographs sometimes do not check out in the field (m.338)
and that where there is a discrepancy between an aerial photo-
graph and a ground figurg, the ground figure is accepted as the

moreireliable (m.339).‘

108; ‘That witness Heineman stated, from examining Exhibit J-1
(prepared in 1958), that some of the water on the Holy Trinity
Cemetery property would flow from southeast to northwest (m.347).
109. Thaf although witness Heineman admitted that a topographical
map is usually made showing the grades of a Thruway or Express-—
way (m.348), he had no knowledge of whether or not there were
such maps in the Holy Trinity case (m.348).

110. That State's witngss Glardina, a construction superviser
from early 1962 in the area affecting claimant's cemetery (m.350)

tegtified that the State of New York offered to the claimant

30,000 cubic yards of £ill for use in the low spots which

- 04"
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existed after the building of thé Expressway (m;358).

111. That the Expressway was elevated and built at a grade hiéher
than the original natural ground level (m.359).

112. That State's witness Glardina testified that, prior to

the sState's construction, the water on claimant's property flowed
generaily "north and southwesterly" according fo the state's

plan (m.360) but "in actuality” it flowed west and then south
{(m.360).

113. That witness Giardina testified that it was an accépted
engineering principle that land which formerly could absorb water,
could no longer absorb water due to a highway or other factor
compreséing the land (m.361).

114, That witness Glardina stated that the State's ditches over-

flowed "occasionally" and "we have a great maintenance problem”

(m.362). ' N

115. That State records indicated that, prlor to the state's
appropriation there was a man-made dltch out of the ‘eastern portion
of the Holy Trinity Cemetery, drained in a northerly direction and
it was intercepted by a ditch from the Johnson property and

then ran southerly across Roberts Road (m.360). '

116. That State's witness Gilardina stated that the drainage

went into the culvert at the foot of Roberts Street (m.375)
e e e

which_tied into a town drainage system- (m.365) in or along

Upper Mountain Road, which drainage was removed by the project

(m.375). /
117. That state's witness A. Russell Tryon, a licensed landscape

architect, accepted the State's map Exhibit J-1 as a valid map
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without knowing anything about where the ground control stations

were located and would not even make an assumption as the where-

abouts of these stations (m.395-396).
118. That witness Tryon testified that he made no effort to

inspect the profiles of grades which the State prepares prior

e i i

e

to the erection of an Expressway (m.394-400).

oundniy ket

119. That witness Tryon was not familiar with the cemetery

prior to the State's appropriation (m.405); that the water on

claimant's land flowed "naturally" to the west (m.408) and that

some of the water which formerly flowed to the west would be

cut off by the Expressway (m.409), and that "conceivably" some.

of the water prior to the State's appropriation flowed in the

Upper Mountain Road ditch toward the Intersection of Upper

|
3¥”1 - Mountain Road and Military Road. (m.411), ' ﬁi
] ‘fiw ‘“ : 120. That witness Tryon testified that to truck in £ill from

|

delivered at the site (m.414) and that fill that had rocks, stones,

and boulders in it was not suitable for a cemetery use (m.415).

: 121. That the State's valuatlion witness Nathan A. Mirza was a

i
|
|
|
Hyde pPark would cost at least $1.00 to $1.50 a cublce yard v ‘ %
]
|
|
i
t
1
{
3

| ' real estate appraiser employed upon salary by the American Appraisdl

Company (m.376-~377):; that he was a graduate of Indiana University

g with a major in real estate administration (m.377), and while

l employed by American Appraisal Company had received a ten week

i training program in generél real estate appraisals plus one week
in condemnation«apprsisalsh(m.377); that his total'employmént

by American Appralsal Company was 5 1/2 years (m.378). !
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122, That he inspected the Holy Trinity Cemetery on August 2,
5: 6, 7, 8, 1963, and on Octcber 9 and 14, 1963. (m.380) .

124, That witness Mirza found Holy Trinity to have the following

measurements prior to the State's appropriation: 2150 feet of
frontage on Military Road; approximately 1130 feet of frontage on
UpperlMountain Road; ahd approximately 945. feet frontage on

Roberts Street; approximately 1150 feet of frontage on Riverdale

Avenue and he found the gross area of the cemetery to be 62,301
acres (m.417).

125. That he found the claimant's cemetery to be developed from

west to east in a line parallel to Riverdale Avenue (418). ‘
126. That witness Mirza defined the highest and best use of
real property as "that use of land which would produce the

greatest net return to land over a xeasonable period of time" |

(m;4;8);;j‘}‘;:¥y;

127. That in his opinion "the highest and best use of the land
owned by Holy Trinity Cemetery was for cemetery purposes" (m.418-9].

128, That witness Mirza's three reasons for his conclusion as

to highest and best use were ag follows:

A). This use was evidenced by the zoning ordinances
(m.419);

B). As evidenced by the existing development of the
land (m.419); '

C). Was evidenced by the development of two existing ;
cemeteries lying south of Holy Trinity Cemetery (419).! i

129. That, per witness Mirza, the total income from the sale of

graves for a ten year period was $70,690 for a single year ]

-27
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average of $7,069.00°(m;421), and computed the wéighted average
for a 1960 retail price of graves to be $80.75 per grave (m.422),
using 40 square feet per grave (m.423).

130. Tha? witness Mirza testified that 34,848 square feet was the
net saleable area per acre therety rendering a total of 871 graveé
as saleable per acre (m.422-423).

131. That witness Mirza estimated development costs for the
claimant's cemetery at $.25 per square foot or $10,890 per acre
(m.424) and he stated that with regard to sales, Holy Trinity
Cemetery had no administration building or sales staff and had

a "low overhead operation" (m.424).

132. That witness Mirza estimated selling costs at five (5%) per

centum of a selling price of $80.75 per grave (m.425), or selling:
cogt per acre of $3516.66 (m.427).

133. That he estimated the maintenance costs at a rate of 25% of
the gross income of $70,333.25 gross lncome per acre (871 graves

X $80.75 per grave) making a cemetery maintenance cost per acre

of $17,583.31 (m.427).

134. That Mirza's total expense deductions per cemetery acre
were $31,989,97 (m.427). »

135. That witness Mirza estimated the net per cemetery acre at
$38,343;28,'or a net income per grave of $44.02 (m.428).

136. That witness Mirza testified that he used the following land
figures:  9.400 acres developed as of 1960, of which 7.4 acres had
been sold leaving 2 acres of developed but unsold land which 2

acres would comprise 1,742 graves unsold in the developed sections

(m.428) .

137. That witness Mirza used 62.301 acres of gross land area whicH

after deducting 9.40 acres of developéd land (containing both sold

and unsold graves) left an.undeveloped reserve land of
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52,901 acres (m.428-429).

138. That he computed the unsold acreage (developed and
undeveloped) at 54.901 acres (m.429)which he obtained by adding

the unde#eloped reserve land of 52.901 acres to the two acres

of developed but unsold land (m.429).

139. That witness Mirza by taking the 54.901 acres of unsold

land and multiplyihg this figure by 871 graves per acre reached

an estimate of a total grave inventory unsold of 47,819 graves

(m.429) . -

140. That witness Mirza figured the rate of sale of graves as

follows: 1951 to 1955 inclusive - 5 years - 506 graves: f

1956~1960 inclusive - 5 years -~ 610 graves (m.429), and he ;

stated this to mean an increase of 104 graves every five years

or 208 graves every ten year period, being a rate of increase
'_of sales over a ten year reriod of 18.9% (m.429),

141. That, per witness Mirza, Niagara County had a rate of

growth during a similar period of 21.6% (m,430);

as
142, That witness Mirza did not accept or consider Aalid a

static rate of grave sales based on yezrs 1951-1960 inclusive,

which would have given the cemetery a remaining economic 1life

of over 430 years (m.430-431),

143, That witness Mirza considered the life cycle of a

cemetery to be divided into three periods:

A)  Development stage
B) Productive stage
C) Administrative stage (m.430).

s

144. That witness Mirza, using the rate of increase of 208 ‘

R T T e

graves every ten years, computed the economic 1ife remaining
of the cemetery to be 163.6 years (m.432), with an average sale f ¥
. | &

of 292.3 graves per year for 163.6 years (m.432).
29
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145, That witness Mirza computed .the annual net income as follows} 2

$44.02 net income per grave x 292.3 graves per year or a total of

$12,867.05 (m.432), which he used as an average net income spread
over his analysis period of 163.6 years (m.432-433).

146. That witness Mirza gave no income credit for a $35.00 inter-
ment and maintenance charge which was received by the claimant'nor
did he give any income credit for the $25.00 paid to the gravedigger
for the actual opening of the grave, thereby not considering $60.0¢
of additional gross income per grave to the claimant cemetery.
147. That,1f one adds the $35.00 interment and maintenance fund

collected to the $44.02 net sale price per grave as computed by

Mirza, one would attain a $79.02 net income per grave x 292.3 grav7s
per year average (per Mirza) or a net income average per year
of $23,097.55,

148. That, likewise, if one were to add both the $35.00 interment

and maintenance money received and the $25.00 gravedlgger éharge'
paid to the Mirza profit of $44.02 you would receive a net income
per grave of $104.02 x 292.3 graves per year sold for a net annual
average income of $30,405.05.

149. That witness Mirza capitalized net income of $12,867.05

merely by dividing 6% into said sum of $12,867.05 which produced

a net worth of $214,450.00 for remaining cemetery land, which per

Mirza, was based upon a term of 163.6 vears (m.433). ' Lo

150. That, if the Mirza theory were adopted, using a 6% capital-
ization rate on a net sale price per grave of $70.02 plus

$44,02 plus $35.00 interment receipt or an annual average income

of $23,097.55 per year, would produce a net capltalized
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worth of $384,960.00 and using $104.02 net sale price per grave
($44.02 plus $35.00 plus $25 gravedigger collection) capitalized
at 6% would give é value of unsold cemetery land of $503,751.00.
151, That witness Mirza computed the area taken by the sState as
follows: Parcel 195 - 6.648 acres, in fee and Parcel 178 ~
18.407 acres, in fee, total fee taking 25.055 acres without

right of access to and from abutting property (m.434); In addition
an easement of 0.198 acres was taken by the state for a waﬁer line
making a total area affected of 25.253 acres (m.434).

152. That witness Mirza computed there were 37.048 acres left
remainiﬁg after the appropriation which included all land sold
and unsold (m.435.).

153. That he computed the unsold land remaining after the
appropriation at 29.648 acres which he obtained by deducting the
25,253 acres appropriated from the total of 54, 901 acres of unsold
land which existed prior to the appropriation (m 435) .,

154, That the 25.253 acres appropriated constituted 45.99%, say
46% of the 54.901 acres of cemetery land unsold before the .
appropriation. !

155{ Tﬁat witness Mirza stated that the highest and best use

of the remainder parcel was for continued use as a cemetery (435),
156. That witness Mirza figured.the unsold graves left after the:
appropriation were 25,823 unsold graves which he obtained by m
multiplying 29.648 unsold ééres x 871 graves per acre (m.435-436)
that he computed that it would take 109.5 years at an average

rate of 237.34 graves per year to sell out these 25,823 unsold

graves left remaining (m.436); that Mr. Mirza computed that the

-31~
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average»annual net income from the sale of these graves out of

- the tract left remaining would be $10,380 (m.436) which when

capltalized at 6% amounted to $172,713(m.436).
157. That witness Mirza subtracted $172,000 (his capitaiized
value of the unappropriated unsold land) from $214,500 {his

capitalized value of the entire unsold area before the taking)

and arrived at a net value of land appropriated of $41,800 (m.436)

by mere mathematics which constituted an artificial, unfair and
inequitable technique.

158. That witness Mirza decided that the valuation of the unsold

land area solely by the income approach”could not be economically

justified” (m.437), and this Court concurs in this conclusion.
159. That Mr. Mirza figured that the graves sold during the
years 1961 to 2060 would be as follows: in the beginning

‘total graves unsold - 47,819 graves:; ending inventory of graves
25,219 graves; - therefore total graves sold during 100 yeaxr .« * ..
period 22 600 graves (m.437). The average neg income per year
226 graves x the same $44. 02 net per grave or a total annual

net income of $9,948.52 and capitalizing +his at 6% for one

hundred years amounted to a present.worth of $166,000 (m.438).

160. That witness Mirza stated thils value of $166,000 represented

a land area of 25.947 acres (m.438) which he deducted from the
unsold land area which existed before the taking of 54.901 acres,
leaving an acreage remaining of 28,954 acres (m.438)y he then

valued these 28.954 acres at $3000 per acre or a total of $86 862

réunded off to $87,000 (m.439); he then added this value of $87,00

to his income valuation of $166,000 for 25.947 acres making a
total fair market value of the cemeteryAland of the 54.901 acres

unsold before the taking of $253,000 (m.439); he then determined

- 32 -
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the remaining land ieft after the appropriation to be worth
$173,000 by the income approach, which he subtracted to make

net damages $80,000 (m.439), which he raised to $82,030 (m.442),
which was based on a hybrid and artificial appraisal technique
and this court does not concur in the values obtained thereby.
161. That witness Mirza's technique and analysis was inherently
based on the following reasoning.

a) That of the land remaining after the apprqpria;
tion only the part not appropriated could be valued by the so-
called income approach and that the part appropriated was only
surplus land having a value of $3000 per acre (m.439).

b) That in a sale period of 100 years only 22,600
graves Qould be sold (m.437):

c¢) That any graves sold at a profit after 100 years
could not be considered in making an income approach valuation
(m.437,438,439).

. — d)‘ That in a 100.year sale period only ggavés lying'
within the unappropriated area would be sold (m.437).

e) That cemetery land, held in reserve and on purpose
in accordance with a desire not to promote its salé, could not
have any going concern value.

162. That Mr. Mirza stated he used a "market data approach" to
arrive at "some value" (m.442) and under this "market approach"
he considered selling the entire frontage as residential lots
and valuing the rear land "as rear land, based on sales" (m.443).
163. That witness Mirza used the following conside:ations in
valuing the land for residential purposes: he stated that an

area of 12,000 eq. ft. or a depth of 150 feet would be sufficient

o,
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for septic tank purposes (m.448); he divided 2150 feet of

frontage along Military Road into'27 building lotsmaving

79.26 feet of frontage and he divided the Upper Mountain

Road frontage of 1,130 feet into 14 building lots having

80.71 feet of frontage (m.448-449); nmaking a total of forty=~
one building lots (m.449); Mr. Mirza valued Military Road
frontage at $35.00 per front foot, $2800.00 per lot (80 feet
front), and he valued Upper Mountain Road frontage at $30.00
pér front foot or $2400.00 per lot, (m.449)3 Mr. Mirza stated
that in twelve yéars there were twelve (12) bﬁildihg permits
on Military Road and eighty-one (81) permits on Upper Mountain

Road or a total of ninety-three (93) permits on Upper Mountain

e o e e e e K s T

Road or a total of ninety-three (93) permits on the two roads ovex

a ten year period (m.450); he estimated that it would take ten
years to market the forty-one (41) lots {(m.450) and.he
estimated a $40.00 selling cost per lot (m.450): that,‘
actually bY applying 93 permits actually issued over a 10
year period, it would take less than‘é years to issue 41

permits on a comparative basis. He estimated that the first

year sales would be five lots at $2623.00 each, total $13,115.00

and that the next nine years would be four'lots»at $2,623,00
or $10,492.00 per year (m.451),‘

164. That witness Mirza disqounted the income from lot sgles
of $94,428.00 for the second through tenth years of sales to’

$54,936.00 (m.451).
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165. That Mr. Mirza applied a discount rate of 41.82% to o

money received from the 2nd to the 9th year and he allowed

W
o

no interest income on money received and retained over éaid 10

year perilod.

166. That he testified that the present value of the 41 building

lots at the date of the taking to be $68,000.00 (m.451) each.

He stated that the 41 building lots would use up 11.295 acres

leaving rear land of 13.958 acres (m.452) and he gave a value

to the rear acreage of $12,000.00 or $860.00 per acre (m.453).
167. ‘That State's witness Mirza was 32 years of age and

graduated from Indiana University in 1959 (m.465); he was a

salaried employee of the American Appraisal Company which
performed about $350,000.00 worth of work for the State of New

York in the year 1963 (m.465); he had "no time to either buy or

gell real estate" (m.466); he examined the cemetery site,‘apaﬁt \
from the seven (7) inspection dates for "between three and four
weeks", "in the Buffalo area" (m.468): he did not investigate

any of the costs or any of the statistics in the Gate of Heavén

Cemetery at Lewiston, New York, adjacent to Holy Trinity Ceme-

tery (m.470): he said that he probably "did look at all the

cemeteries in the area” but stated this to mean the inclusion

of cemeteries viewed by driving by them (m.472).

- e

168. That prior to the State's taking, witness Mirza conceded

that claimant's cemetery had frontages on the following:
a) -~ Upger Mountain Road; ! ;
b) Military Road;
c¢) Roberts Street;

d) Riverdale Avenue; and
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3) 1Ingress and egress to and frovaewistoanoad
(m.474~475).
169. That witness Mirza testified that, priornto the State's
‘taking, the cemetery patrons could comé in from, and go out
to either

a) Lewiston Road, or,

b) Military Road, or,

¢) Upper Mountain Road (m.477).
170. Mr. Mirza stated that "obviously an entrance is going to
do something to a cemetery:-(m.482). And that further "the

main objective is to align the cemetery to take the best

advantage of all frontages and entrances and exits" (m.482).
171. That Mr. Mirza in his selling flgure of $80.75 per grave
added nothing for the $35,00 collected upon interment or the
$25.00 collected and paid the gravedigger, even though. in his ‘

figures, he charged against the $80.75 per grave the cost of

development and the cost of maintenance (m.486) ,

172. That witness Mirza admitted that he knew prior to the trial

that his figures concerning grave income did not include the

$60.00 per grave received over and above the grave sale price

(m.488); that he also heard the same figures repeated in the
course of the trial, prior to his own testimony (m.488).

173. That witness Mirza did not check any records of the

development costs either for the Gate of Heaven cemetery !
or the Riverdale Cemetery which were adjacent cemeteries, the lattdr
operated on a non-sectarian basis and the former on a sectarian |

basis (m.498), even though each of these cemeteries had public

trials involving appropriations of cemetery land (m.498-499),

- 36 -
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174. That witness Mirza testified that, if the $35.00 main-
tenance costs collected upon each interment were added to his

selling price at $80.75 per grave, a gross income of $115.75

per grave would result (m.502); that, applying the $115.75

gross sale price per grave, x 870 graves per acre would result

in a gross sale price of $100,818.25 per acre (m.502), instead

of §$70,333.25 gross sale amount per acre computed at $80.75

per grave (m.SOO); that, although he applied a 5% of the gross f

income per acre as a selling cost he: stated that the flat sum i 'ivx

figure of $3,516.66 selling cost per acre was a reasonable sum ! .§ )

(m.504); that, if Mirza's proposed éelling costs were deducted . ; .§\~*

from other than his proposed total acreage expense of $31,989.97 § {giw
_ i ,E

it would reduce, mathematically, his total expenses per acre to

approximately $28,400.00 (m.504); that, if said expense figure

of $28,400.00 were deducted from the sale price of $100,818.25

per acre, it would result in a figure of $71,600.00 net income

per acre (m.505), instead of the net income per acre of
$38,343.28 (m.501).
175. That an application of witness Mirza's estimate of the

sale of 871 graves per acre to his figure of $71,600.00

net income per acre of graves sold results in a net income

per grave of approximately $83.00, instead of $44,02 per

grave; that a computation using Mirza's basis would be as o

follows: $110,818.25 income from sale of graves at |
$115,75 per grave less $28,473.31 cost per acre (if selling:
costs were eliminated) or a net difference of $72,344.94,

which, when divided by 871 graves, results in a net price

per grave of $83,00.
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i76. That witness Mirza affirmed thet "a great deal depeﬁds
on the net income from the sale of a burial rite, yes" (m.506).
177. That under the Mirza formula that 292.3 graves (averege)
would be sold each year, the multiplication of this amount'by
$83.00 net income per grave (instead of $44,02) would reeult
in a net income per year of $24,260.90 insteed of $12’867T05
im.565);

178. That witness Mirza capitalized his net income of
$12,867.05 by 6% which he estimated would be the amount

necessary to produce a return on both interest and principal

‘over the next 163 years (m.506) and the result of his

capitalizations came to $214,450.00 (m.506) .
179. That an income stream of $24,260.90 were capitalized in

the same Mirza manner at 6% the amount produced would be

,s4o4 349,40 (m.507)

180. That witnols Mirza testified thet in both the Mt”ﬁeée
and st Agnes cemetery cases the Court used a 2% capitaliza~
tion rate (m.509) and if the claimant, Holy Trinity Cemetery,
Qere capitalized at 2% using his income figure of $12,867.05

per year, the capital value of unsold acreage would be
$643,350.00 for $54,901 acres (m.509); at 3% thils same

figure would be $428,900.00; at 4% it would amount to
$321,676,00 (m.510). | |

181, That Mr, Mirza computed that the 25.253 acres taken from
claiman£ was 46.5% of the 54,901 acres remaining unsold (m.510).
182, That if he had applied the 46% land ratio to the
$404,348.40 capitalized value computed at the rate of $83.06
net income per grave at a 6% rate the resultant figure,

would be $186,000,26 for the 25.253 acres appropriated.
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183. Mr, Mirza conceded that the cemetery was on two major
roads, Upper Mountain Road and Military Road (m.513)7 that he

valued the portion not taken by the sState (29.648) acres at a

d.e. $10,380.00.(m.515~516), 1eaving a difference of approxi-
mately $41,800.00 for the portlon of land taken‘(m.436,516).'
184. That, in Mr. Mirza's approach lt appears tﬁat, with less
grave sales per year (237.34 graves VS. 292.3 graves); fewer
years to gsell out (109.5 years to sell out 29.64 acres V8.
163.6 years to sell out 54.901 acres) and with 1ess net profit
per yearu($10.380 per year Vs. $12,867.05 per year) , he attri-
butes a value of $173,000.00 to the remaining uﬁsold portion

(m.516) and then merely subtracts this figure from $214,450.00,

ltatlng that the balance can only be worth about $41 800 00.

5That witneas Mirza adopted: this approach in aplte of the

186; That, in brilef, state's witness Mirza's theory of valua~-

to take ihto consideration the present value of lands: avail~
able for future cemetexry use, even though he considered it
usable cemetery land (519).

187. That Mr. Mirza was unable to £ind any sales of cemetery

. XERQ
e B I {CO""Y i BB AP A T

different sell-out term (1L09.5) years, at a different grave rate

'(237.345 graves per year), and a different net income per year

fact that he testifled that any part of the cemetery could have

been developed leaving only a small area  around frontal roadways.
tion depends on the technique that he inade a preliminary‘and con-—

dition precedent determination that the land taken by the State

was practically of "throw-away" value; that he refused ox failed

land from one religious cemetery corporation to another (520 528),
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~"rare occaslions do they buy and gell on the open real estate

“4o1. That Mr. Mirza used gale prices of individual residential

and he agreed with the claimant's witness Bowen to the effect
that religious corporations do not wish to dispose of their

cemetery land and have "no intention of selling it" and on

market" (m.521).
188. That Mr. Mirza furthef stated that they (religious
cemeteries) are under no compulsion to gsell and "they can hold

that land for hundreds of years with virtuaily no costs in the

interimyperiod" (m.521)

189; That he stated that a rgligious cemetery corporation
could restrict its sales to ifs own merber (m.522) and conceded
tha£ it was"a very yaluable thing” for 2 religious cemetery corpoya-
tion to be able to determine what it wanted to retain and what |
and when it wanted to develop land {(m.523).

190. Hr. Mixza allowed no income return on the monoy which

hgd‘acnggd Lnjtho maintenance . f£und’ (m.524).

lLots on streets that had no corner influence with regard to
Upper Mountain Road and Military Roéd (m.531,532,533); that
he used no lot sales on Military Road but referred to lots in
aﬁsubdivision lylng northeast of Military Road (m.533). (
192. That as to Military Road he'sﬁated that he reduced his

price range of $40.00 - $45.00 a £ront foot to $35.00 per front

foot (m.533)7 that all of his reference sales were residential

lots (m.533)7 that he was in the Niagara Falls area "approxi-

mately two orx three weeks" jnvestigating these gales (mL534). l
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193. That State's witness Mirza did not investigate Sale No. 1

‘1isted on the claimant's Notice of Sales, being a sale from

Johnson to the State Power Authority (m.536), and in facr, did.
not check any of the claimant's 1isted comparable sales (m.536).
195. That} upon later testimony, witness Mirza gtates he drd
examine the sale by the Power Authority of the_étate of New York
to Mount St. Mary's Hospital of 27.217 acres for $95,000.00
nnder a 1962 deed pw suant to a 1960 contract.(m.538)7 that he
conceded there were two pages of restrictions plus a bny'back
privilege in favor of the grantor contained in deed to the
Hospital grantee (m.541) s that he agreed that the Mount St.
Mary's Hospltal property commenced on the southwesterly slde of
Military Road 150.46 feet northwest of the intersection of
Military Road and Upper Mountain Road and had approximataly 1100

!eat c£ £rontago along Military Road (m.542) where as the c1u1m-g

vant Haly Trinity‘Cemetery property had a combined frontage of 3280

feet (m.542).

195. That witness Mirza conceded that coméutations showed that
the claimant's property had a ratio of 130 front feet per acre
with relation +o the 25.253 acres taken (m.543), whereas

the Mount St. Mary's Hospital property had approximately 42 front
feet per acre withArelation to the 27.271 acres conveyed to it
by the State Power Authority (m.544).

196. That the Claimant's appropriated acreage had about three
times more front footage per acre than did Mount St. Mary 8
Hospital acreage purchased (m.544), and in his analysis he stated
that frontage for hospital use was "not desirable" (m.546) but
witness Mirza valued what he termed "rear acreage" by his other
three acreage sales (exclusive of the aforesaid Hospital purchase)

at only‘$860.00‘per acre.
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197. That of his four acreage sales Mr. Mirza though£ the Mount
St. Mary's Hospital purchase was "probably the most comparable"
to the land appropriated (m.545) and he thought that the Holy
Trinity property had "about the same ptility" as a corner'property
(m.548) .,

198. That Mr. Mirza affirmed that he charged éboﬁt a $40,000.00
discount over a nine year period of residential lot’sales (m.550) .
199. That witness Mirza stated that the mandatory two year
development time limitation in the Mount St. Mary 8 Hospital

deed meant that the purchaser could not sell it to someone

"who might develop it in a means not compatible to your own

development” (m.554).

200. That the restrictions contained in the aforesaid conveyance
to Mount st. Mary's Hoapital ’inured to the benefit of the

ueller who reserved and controlled the use of the 1and aftet its

. t,..v

aale and which 1ndicated that the land unencumbered by restrictions
and covenants was worth more on an open market {m.554) .

201, That witness Mirza said that a "summation method of’
selecting.a capltalization raﬁe" must be uséd becausé of lack of
market data to establish a capitalization rate (m.558). |
202. That he used the following component parts‘for his
capitalization rate: ‘

1. The safe rate of non-risk rate (2) fate’ for lack
of safety or risk rate (3) rate for non-liquidity and (4) rate
for burden of management (m.559); -

203. That for the safe rate he used 3% being the State of New
York bond issue rate (561); then he stated that the death

raﬁe was dropping from 17.7 per thousand in 1910 to 9.5 per
thousand in 1960 (m.561) and that the risk rate should be

1. 5% which was a difference between a long term bond yield of
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4.0% and a short term bond yield of 4.0% and a short term bond

yleld of 2.5% (m.564); that.he then determined that the risk

rate for non-liquidity should be 1.0% beéause of'the period -

that such money would be non-liquid in his estimatioh,(ﬁ.565);

he then added 0.5% for the burden of management (m.566); his
summary is 6% (m.567);

204. That State's witness Mi?za, in all of his computations
rests his figures upon the basis that the portion to be
appropriated would be the last to be developed (m.574)% even
though he testified that the cemetery could be developed by road-

ways in any direction (m.575) .

205. That he also stated that cemeteries are slow In developing
along boundary lines and he mentioned one or two instanrces

which were the cemeteries that he had examined for litigntion

purpoaol (m.568) but that, as a matter oz which judicial noticeé;J
vill bo takon, thara ara many established cemeteries in the
W;stern New York area which have interior land remain;ng_unsold
but which are developed to road frontage boundariesy for example,
Forest Lawn Cemetery at Buffalo, New York; the Catholic, Protestanty,
and Jewish Cemeteries in the Pine Ridge Road region in the Town
of Cheektowaga, Erie Coﬁnty. | |

206. That Mr. Mirza again stated that he charged $17,583.31 for
maintenance costs per acre, but gave no credit for the money

paid for permanent care or interments (m.577)even though the

cost of interment was charged out as a cemetery expense (m.578):

witness Mirza admitted that he would have included it in his appraisal ;

A
e

cm e
. XERO} - ; XERO . XCPG
cory |’ cory e e bt . Jeory

.o e TS S £ g e e i e i .
L . B B -

ED_001490B_00000802-00044

-
5 et A st . i




PR,
XERO
TOPY

had he known about it at the time he prepared his appraisal
(m.579).

207. That the fundamental thesis and theory of State's witness
Mirza are faulty, because on the one hand he estimates an
expected profit per acre after charging all forseeable and
anticipated risks, care, and maintenance, but,. then, on the
other hand, by adding factors and incfements of risk, non-
liéuidity and eiapsed time to a capitalization rate he is in
fact duplicating and oveflapping items of expense; that at no
point in his formula does he allow credit for the reinvestﬁent

income from the money which is returned each year under his

6% conbined recovery of principal and interest thereon so that
his straight line 6% capitalization rate in perpetuity has,

perforce, to be errroneous.

208. That to apply a capitalization rate is error und there

should be applied herein a discount rate based on the present

value of future money.

209. ‘Mr. Mirza stated that he valued the land as cemetery except
the part he could not‘economicaily_justify as cemetery'land

and he valued that portion on the basis of adjoining non-cemetery
land tm.583) but this Court finds that the land appropriated

by the State herein was notvsurplusbland, and the cemetery‘was
being developed in the direction of major road frontages and

in accordance with the direction of the deed acquisitions.

210. That the cemetery has suffered severance and consequential

damages for the following reasons:
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a) The symmetry and development plan of the cemetery

jncluding its availability of entrances and exits has

been affected adversely.

b) The state's witnesses admitted that at least

ngome” f£low of water off the property had been impeded by the

Expressway which thereby resulted in increased pondage and

flooding.

¢) The gaid pondage and flooding had enlarged and deep

ened after the construction of the Expressway by the state, but

before the installation of the.fill and raised road by the

claimant in the southwest area of the residual property.

d) The ¢laimant was entitled to install a road
or roads on itg residual property to connect with poberts Street
and restore & lost entrance and exit and was under no legal
duty to refrain £rom building such road in order to prevent
“ﬁ ppq§age and £1oodingyimoreover‘by using the road and installing
fillAclaimant did what was reasonably necessary to mitigate
pondage and flooding.
| e) The state by the offer of £ill jndicated that it

had knowledge that a pondage and flooding condition had occurred

on claimant's residual 1and; that the fill offered was'unsuitable

for its intended use.
£) That the claimant was required to install earth

£111 to eliminate and/or alleviate areas of flooding.

S
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That the Court has viewed the property.

CLAIMANT'S PROPOSED
CONCLUSICNS OF LAW

1. That the highest and best use of the claimant's property

#

and the premises appropriated was for cemetery purposes.

2. That cemetery land has a unique real estate market but

there are certain sales of cemetery land (gpart from merelj
vacant land) located in the Western New York area and

cited by thé claimant herein which, when adjusted for
differentiating characteristics and circumstances, do furnish
a basis for determining the ma?ket‘value of cemetery‘land,

3. That the appraisers both for the claimant and the State
found that owners of existing cemetery land are reluctant to sell
thelr cemeteries voluntarily to prospective:purchasers and this
factor indicates that cemeteries had a premium value over and
above their valus as land only. o

S

4} "That a strict income approach of valuatlion should not, in

fairhess;, be applied to a cemetery owned by a religlious corpora-

tion which deliberately conserves its cemetery land for a future

and long~term use instead of attempting to sell out the cemetery

land for graves in the shortest possible time.

5. That the premises appropriated were worth the value

of
$20,000.00 per acre at the time of said appropriations.

6. That the claimant sustained and is awarded direct damages

of $505,060.00 computed as follows:

a) For Map 5, parcel 195 6.648£ acress -
the sum of $132,960 with interest thereon
from the 8th day of August 1960 to the
8th day of February 1961 and from the

6th day of August 1962 to the date of
entry of judgment herein.
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ro , b) For Map 173, Parcel 178, 18.407%

' acres; - the sum of $368,140.00 with

i ' interest thereon from the 26th day of

: Septernber 1960 to the 26th day of March
1961 and from the 6th day of August 1963
to the date of entry of judgment herein.

¢) For Map 39, - Parcel 226, - 0.198%* acre -
the sum of $3,960.00 with interest thereon -
_ from the 28th day of August 1962 to the
i 28th day of February 1963 and from the
: 15th day of April 1964 to the date of
entry of judgment herein.

7. That the claimant has also sustained and is awarded severance
and consequential damages to its residual property in the sum
of $70,222.50 computed as follows:

a) , For damages to the market value of
‘ residual land $29,000.00 by reason
of logs of "suitable" ingress and
egress and for destruction of
symmetry and loss of grave sites
due to an angled appropriation line.

b) For damages equal to the cost of
earth fill and a drainage system
needed to eliminate pondage and £
flooding caused by the State construction.

said sums shall bear interest from the
26th day of September 1960 (the date
of second fee map £iling) to the 26th
; day of March 1961 and from the 6th day
? of August 1962 to the date of entry

N of judgment.

i
t

8, That, therefore, the total damages herewith awarded to the

cléimant is the sum of $575,282.50 plus the aforesaild applicable

interest,

9. The award to claimant herein is exclusive of the claims,

if‘any, of persons other than owners of the appropriated property,
their tenants, mortgagees and lienors having any right or interest
in any stream, lake, drainage and irrigation ditch or channel,
street, road, highway, or public or private right of way or

the bed thereof within tﬁe limits of the appropriated property

or contiguous thereto; and is exclusive also of claims, if

any, for the value of or damage to easements and appurtenant

T

e 4&3&3‘ L

ED_001490B_00000802-00048

xrRG
CO"T

S

RN A ol e e o

s

g e



i
]
l
i

facilities for the construction, operation and maintenance of

publicly owned or public service electric, telephone, telegraph,

pipe, water and sewer and rallroad lines.

LET JUDGMENT BE ENTERED ACCORDINGLY. .
Regspectfully submitted, .

ety £ Do,

Dated: July 28, 1965. victor E. Manz, Esd.

william R. Brennan, Esq. of
Counsel

948 Ellicott Square Bldg.
Buffalo, New York, 14203
Attorney for Claimant.
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